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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 
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1 )KI Responsive to communication(s) filed on 18 June 2008 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 15-21 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 
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8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 15, 16, 18, 19 and 21 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Hoogstad. 

Hoogstad discloses extracting tea leaves with water at a first temperature of, for 
example, 25 C for 60 minutes and a second temperature of 70 C for 30 minutes wherein 
the first and second extractions have been collected. It is considered expected that by 
using such time and temperature that said catechins as set forth in the instant claims 
would be provided in the respective extracts (see cols. 1 and 2). It is inherent that the 
second fraction would possess a higher concentration of epigallocatehcin gallate (and 
that called for in instant claims 21 ) than a concentration of epigallocatechin due to the 
use of the same time and temperature conditions called for in the instant claims. 
Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 
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3. Claimsl 7 and 20 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Hoogstad. 

Claim 1 7 further calls for the particular type of leaf tea to be used. Although 
Hoogstad discloses black tea in an example, same otherwise recites tea leaf in a 
general, and it is expected that any tea leaf is intended to be used in said invention. 
Nevertheless, white and green tea leaves are notoriously well known, and it would have 
been obvious to one having ordinary skill in the art at the time of the invention to have 
employed either such tea leaf as a matter of preference depending on, for example, 
what tea is available or cheapest for processing. 

Claim 20 further calls for the particular times employed during the first and 
second extracts. Hoogstad discloses the use of extraction times of 5-100 minutes (col. 
2). Such determination of extraction time would have been well within the purview of a 
skilled artisan, and, absent a showing of unexpected results, it would have been 
obvious to one having ordinary skill in the art at the time of the invention to have arrived 
at such time through routine experimentation using different extraction times to achieve 
an optimum result. 

Claim 21 further calls for the presence of at least 25% EGCG in the 2nd 
fraction. However, such determination would have been well within the purview of a 
skilled artisan, and it would have been further obvious to have arrive at such amount 
through routine experimental optimization of the variables of time and temperature 
during extraction. 

Response to Arguments 
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4. Applicant's arguments filed 12/18/07 have been fully considered but they are not 
persuasive. 

Applicant argues that contrary to the instant invention Hoogstad discloses 
ending the process therein by combining the two tea fractions. However, it should be 
noted, nevertheless, that Hoogstad discloses the instant invention up to the point where 
Hoogstad combines the two fractions. The instant claims, as presently recited, do not 
exclude a process which combines tea extract fractions removing same at some point. 
The fact remains that the process of preparing a second fraction having the attributes 
called for in the instant claims is produced. 

All other arguments have been addressed in view of the rejections as set forth 
above. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Anthony Weier 
Primary Examiner 
Art Unit 1761 

/Anthony Weier/ 
Primary Examiner, Art Unit 1794 

Anthony Weier 
June 21, 2008 



